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Captain John McClean 
Department of the Navy 

CONG RESSMAN LEONARD LANCE 

aiongr~sz a£ ±q.e ~niieb ~fates 
~t of ~r.t5ntb.ttift~ 

October 12, 2011 

B-324 Rayburn House Office Building 
. U.S. House of Representatives 

Washington, DC 20515 

Captain McClean, 

No. 5338 P. 2 
I \4 CI\NJ<Wt Huv~ Orne& BVII.DlNC 

WA$Ui l'IC'IQI!0 O.C. 20515 
PHONIS: ~~2.21!~~61 

FA."C 202-~G-9~60 

12-G NoRm AW:NliP.. I" ...... ~ 
W~D. N •. t. 0709() 
PI<ON~: 901\-516-7733 

I" AX: 908-518-775 I 

Z) lWYAI. Ro.IW, Su iTE; 10 I 
f'l.l.lMJ:IuroN, N.J. OliS'.o/.2 
Puole: 90ll-7$!H;VOO 

fAX; SIOS-711!1-~Rii!l 

Congressman Lance was recently contacted by a constituent, regarding his 

desire to obtain back pay for time he served as a DoD Police Officer at Lakehurst Naval Air Station. 

Mr. - has previously contacted our office regarding this issue and a case was filed and closed 
unfavorably. 

I have enclosed a copy of Mr.-privacy authorization form, supporting documents and 
additional documents he has recently provided for your review. I would appreciate any information 
your office may provid.e regarding this matter. 

Thank you for your assistance. Best wishes. 

Enclosures 
cc: Mr 
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J.t<SEY CITY OFFICE 
35 Journal Square Suite 906 
Jetsey City, NJ 07036 
Phone: ~01·:l22·2828 
Fax: 201·222·0188 

WEST NEW YORK OFFICE 

5SOO Palisade Ave. Suile A 
West New York. NJ 07093 
Ph0t1e: 201·558·0800 
Fax: 201-617-2809 

Dear Congressman Sires: 

CONGRESSMAN LEONARD LANCE 

WASHINGTON, DC OFFICE 

1024 Longwortb 
Washington, D.C. 20515 
Phone: 202·226· 7919 
Fax: 202·226·0792 

CARTERET OFFICE 

100 Cooke Ave, 2IIAI ftoor 
Carlere~ NJ 07008 
~one: 732-969-9160 
Fax: 732-969-9167 

. . 

No. 5338 P. 3 

EIAYOHNE OF~IC£ 
Bayonne City HaU 
630 Avenue CRoom 9 
Phone:201·623·2900 
Fax: 201·858-7139 

PERTH AMBOY 0FACE 
Perth Amboy City Hall 
260 High Street 1 !II no or 
Phone: 732-442·0610 
Fax: 732-442·0671 

In a~~or4~ce .. with the Righno Privacy Act of197 4, I undersL'l.Ild that my written consent is required before a 
government agency can release inforinatio11 'about riie to yeti or your designated statf·member. By completing 
and signi1lg d1is document, l hereby permit-yo\:J· or your sr..,'lff co ·investigate the situation describeqpelow as I have 
requestec.l. 
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DEPARTMENT OF THE t-.AVY 
0 FFI C E OF Clllll.l AN liUMAH RESOU RCES 

614 SICARD STREE T Sf SUITB 100 
WASHINGTON toiAVY YARD. I>.C. 203H·S 072 

The Honorable Leonard Lance 
Member, United States House 

of Representatives 
23 Royal Road, Suite 101 
Flemington, NJ 08822 

Dear Congressman Lance: 

. . 

No. 5338. P. 6 

MAY 18 2011 

Thank you for your letter of May 4, 2011, to the of the Navy (DON), Office 
of Legislative Affairs on behalf of your constituent, Mr. is a 
fonner Police Officer, OS-0083-06, at the Naval Support Activity (NSA). Lakehurst, New 
Jersey. He requests assistance to detennine if he is entitlf;d to back pay as part of the resolution 
of the unfair laoor practice (ULP) charges filed by the National Association of Oovemmt(nt 
Employees Local R2-84 in 2004, and agam in 2008. 

The ULP was ongoing at the time ofMr.-ctirement io August 2009, but was 
resolved in 2010. Under lhe unique collective bargaining agreement (CBA) at NSA Lakehurst, 
pr).or to January 2005 police officers were paid for 8~ hours per day. This included time for 
weapons issue and tum-in as well as shift instructions and inspections. There was no formal 
designated lunch break. but covered employees were permitted to eat sometime during the paid 
81h-hour-shift, upon approval by the shift supervjsor. This was covered in Section 1, Article 34 
of the CBA. The CBA separately provided, in Section 2, Article 34 that the basic workweek 
consisted of S consecutive workdays of 8~ hours and that any time over 8 hours was 
compensated as overtime. In 2004 activity managc01£0t revoked these provisions as violating 
Federal labor law. The union responded with two ULPs in 2004 and a grievance in '2008. In 
each case, the Federal Labor Relations Au~ori~y sustained the management position and, as a 
resulc, there was no backpay entitlement for any of the ,police officers involved 

The enclosure provides a timeline of actions and current status of the ULP/grievance 
regarding overtime pay. 

I hope this information is helpful in responding to Mr.- Further correspondence 
on this case should be addressed to me, AITN: Code 016/pf/550. 

Sincerely. 

Enclosure (1) 
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Chronology of Events 

November 2004 NSA Lakehurst informs NAGE Local R2-84 that it will no longer 
honor Sections 1 and 2 of Article 34 as the language excessively 
intelferes with management's right to assign work. 

January 2005 After discussions with the union failed to produce a settlement, 
management implemented its decision to no longer honor the noted 
contract provisions. 

February 2005 The union filed two unfair labor practice charges with the Federal 
Labor Relations Authority (FLRA). 

April 2005 FLRA Boston dismisses both union charges, determining that the 
provisions at issue did, in fact, interfere with management's right to 
assign work. 

May 2005 The union appeals the Boston Regional Office decision to Office of. 
General Council (OGC) for FLRA. 

December 2005 OGC finds no basis to reverse O· cmand the Boston Regional Office 
decision, and the union does not pursue the matter further until 2008. 

February 2008 After a change in local leadership, the union files a grievance 
alleging that management is violating Article 34 Sections 1 and 2; by 
not paying Ya hour of overtime each day. The grievance is denied 
through the steps of the grievance procedure, based in p~t on the 
fact that the noted provisions had been declared unenforceable by 
the FLRA over 2 years prior. Nonetheless, the union invokes 
arbitration. 

February 2010 The arbitrator, despite being made aware of the earlier actions by the 
FLRA, t1nds that management has been violating Article 24 Sections 
1 and 2 since January 2005 and awards back pay. 

May 2010 DON f"lles an exception to the award asserting the arbitrator did not 
·-'--"-"'....,-,"'--:----'-' .,.., ...... ---.. ...,.., .......... :haY..ec.jw:isdktian..-ru.-:tlie:-mattecltad:ali:eiidi=been:iiddi'es'sed::mrdc~ . 

resolved by the FLRA in 2005. 

July 2010 · The FLRA sustained DON' s ass:::;·~;ons and sets aside the award 
invalidating any back pay entitlement. The union does not 
challenge the ruling in the courts. 

Enclosure (1) 
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FEDER.A.L :MEDIATION AND CONCILIATION SER.VlCES 

~--~--------------------------------------
fu The !\fatter of the Arbitration Between: 

NATIONAL ASSOCJA.TION OF GOVERNMENT EMPWYEES 
LOCAL R2-84, 

"Uaion" 

'l.Jl'<liTED STAlES NA V"r, NA V AIR ENGINEERING CENTER, 
LAKEHUR.ST, NEW JERSEY 

C""tievance: Civilian PoJice; •'Standby'' pay 
FMCS#: 080515-03052-! 

"Agency" or "A~tivi:ty" 

AWARD AND OPINION 

' I - ••• • • -

/. 
I .. 
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· 1:-;A.V AJR E!!gureering Lakehurnt- NAGE LoCal R2-84 fl\I[CS !f I).S051S-03052-l 
Conll:lwt Grievance: Civilian Police; Stl!r'.dby .Par 

INTRODUcrlQN 
The underlying dispute arose fulln a difference of opinion between the parties when the_ 'Activity' decided to implement certain changes in "the manner of assigning work" to its Civili.m:t Police (Uniou) force. .Afier info:mriiJ.g the Union of its :intentions, the following eo;;cunro (Jl3Iapbl-ased where appropriate; from the Parties' Joint StipuJatiom:): N ovembeo 2004 : Prior to this, the Activity paid its civilian Police Officers for an eigb.t and one· l:u·Jf (8Y>) hour t'irift, which included one-half hour of overtime (premium) pay. Also, these Officers had been permitted to eat "on (the) clock", without a designated luru;h break. DUii..ng Nmrember 2004, after a period of years paying as above, the Activity advised the Uuion in wntill.g, that "Sections I and 2 of Article 34 [of their "C.B.A.''] violated management's :right to assign wort< under section 7116(a) of the Fedeml Labor Relations Statute" (the Statute). Fur>h<>r, manageme:o.t infuitll«l. the Union that while each work shift would remain at 8¥. hours, it would thereaftel' include ''a one-half hour unpaid lunch period and, that the previously paid one-half hour of daily overtime would be eliminated". 

23 .Ja!ljlary 2005:. As advised it would, mattagen~ent implemented the change thus el.iminatiug the Y, hour of overtime pay. This grievSnce i• about thalloss of'slmldby' pay, ro date. Feb•·uaryJOOg: The Union filed 1lllfair labor practice (ULP) Charges CBN-CA-0~-0178 and BN-· CA-05-01 ?'l) alleg.i.ug that two management officials had repudiated Sections 1 and 2 of Article 34 of the CBA and violated the applicable Office of Persollllcl Management {OPM) pay reg>.J.latio:ru; when it took the actions noted in Stipulation #7 above. April 21l0~: Tae Boston Regional Office of the FedCllll Labor Relations Authority (FLRA) di&miss~d UL.P ctarg~ BN-CA-05-0178 and BN·CA-05-0179, determining that Artide 34, Sections l and 2 excessively illterfwed with management's right to assign work under 7116(a) of the Statute and were, thus, unenfOrceable. 
l'lb.y 2005: The Ucion appealed jhe decision oftbe..Boston.Regional-0ffice-W:-cas-e-s-Bm-:-~-. ----

···· --~·lfl'l &n.ii BN-CA-05-0179 to the Office of General Cou:nsel (OGC), FLRA. Dece@w- ZOQ5: The OGC de:nied the Union's appeal :finding no basis to reverse or remand the decision of the Boston Regit~nal Office in cases BN..CA 05-0178 and BN..CA-05-0179. f't-blJiary 1. 2!,)0!: A grievance was filed "labeled Step 3" (Joint Exhihit 3). The grievance alleged that Sections 1 and 2 of Article 34 concerning overtime and unpaid on.-call duty had lxen 

2 , . .. 
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'i\<A VAIR Eugiueering Lakehurst- NAGE Local R2-84 
:P! ... =rc.s # oaDJJS-03052-1 Contn!ct Grievauce: Civilian Poii~e; Standb:r pay 

c.omplet-~ly i.guo..-ed Gmam iss-<leli :regarding Sections 7, 8 and 9 were, ultimately, addressed 
separately (i~nd thns, not reflected herein). 

Th~ gnevance was proce~sed through all steps of the Collective Bill-gaining Agreement (b.er-ein 

''Agreement" or "C.B.A."; Joint Exhibit lrl.) and was appealed to arbitration. Neither party 
raised procedural issues in 1ilat regard_ 

Oct!lber 21. 2008: Tlris Arbitrator was appointed to hear the Illlltter :in dispute, but iater, after a 

ser.ies of confere.uce calls, the Parties decided that no evidentiary- hearing was necessary. In lieu 

thereof, both sides agreed tbat 'l joint S'Jbmission of tilcts, including a muiDally acknowledged 

stateu<eut of the issue, would be filed (T.he "Joint Stipulations") to the undersigned neutral 

.Arbitrator_ Bach side had been afforded full opportunity of a h~ to present writte.u GXhibits, 

swom te,.'<funouy, cross~examination and rebuttal, but instead relied only upon written suhnrission 
of the reco1·d; including their respective arguments by briefS. 

· Febl"uar-v ~7 •• 2009; The Parties initially elected this date to close by submission of these 

"Stipu.lations", Briefs il!ld cited prior Awards. The record closed on March 4, 2009 upon 

receipt of those matertals, after some dispute between the Parties about filing procedures. 

The,Teafter, ax:t e:nlargem,finr of the time to file the Award/Opinion was ,graz:~ted, since a 

"Clarificatio!l" of facts Wi!.!! needed. The record wasre-q,e.aed until that OCCUlred; i.e., was filed. 

May 27. 2009: T.ne "Clarificatio:ns" were served, and are .iucluded (reprinted) hereunder. 

bsue; The :following question is before this Arbitrator: "Whether the ch1lian ·police officers 

('Police') emp!oyed at the Agency's location (Activity) and represented by the National 

Association of Ckwemment Employees, Local R2-84 (Union), are e.atit!ed to "standby" pay or, 

are, "in au on-caJi status (i.e., unpaid) during tb.cir oue-halfhour 'unpaid • lunch period"? 

BACKGRQUND, FACTs and PARTYPOSffiONS ___ _ 

.~-------

Except ~ noted above (at .lgtroductioD), the following Illllllbered paragraphs, "as found 

m joint stiplllatiun. dated February 27, 2009", :repzesei:Jt the Plilties' additional, agreed upon facil!: 

"'1- Na•-y civil.iau police officers assigned to the Naval Air &ginee.rfug Station, 
. Lake.b.urst, NJ (the Activity) are reprCBented by toea! R2-84 of the National 
Association of Govemnu:mt Employees. The bargaining Ulli.t consists of 27 

3 ,. 
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NA.VA!R En:;.icreedug Lakeh-arst- NAGE LoClil Rl-84 
FMCS 'i 080.515-03052-l Coll!ract Grieva....'"'CIO: Ci\lilian Police; Standby pay 

empby~, including 22 :police officers a.ud five (5) dispatchers. (Joint Stipulation #1} 

2. 'D1e position. description for Police Officer, GS-083-06, effective 2/15/2001, 
:Position # LN07349000, is an accurate description of the duties aud 
responsibilities of the represented police officers. [Joint Exhibit l] (Joint Sbpu.iation #2) 

3. The collective bargaining. agreement (CBA) between the Activity and the 
UID.on expired in November 1998. The tenns aud conditions of the CBA have not 
been extended in writing; but have heeJJ contiuued at the mutual agreement of the 
P"'-ties. [Jomt :fuhibit 2J (Jomt Stipulation #3) 

4. A.i·ticle 34 of the CBA sets forth terms and conditions of employment, which 
are unique to the police at the Activity. (Joint Stipulation #4) 

5. Article 34, SeCtion 1, established the hours of work during which the police 
would 'be assigned police duties as eight and one-half hours per- day and identified 
-certain :fu11ctions that would be included as Police duties. Section 1 further set 
forth that there would be no designatoc:llunch break and that the police would be 
penu.itted to eat lunch on the clock. (Joint Stipulation #5) 

6. Article 34, Section 2, in CoiUunction With section 1, established a basic: 
worbveek of :five consecutive woril;days of eight and one-half hours and proVided 
th>llt any time over eight hollis in a day Would be. con:ipensated as overtime. (Joint Stipulation #6) 

[Joint Stipulation Numbers 7-11 are included above in the Introductioq by <late.] 

12. Article 34 contains no poli~specific language addressing stand-by or on-call time. (h>int Stipulation #12) · 

13. Ar-ticle 12, Section 12 of the CBA, Overtime, states that stand-by time is 
defin.<:-.d in 5 C.F.R. 550 a.ud 551 a.ud that employees shall be compeJ:1Sated in 
accos-danee with said regulation.s when required to ped'ozm stand-by duties. 
Article l3, Section 2.c e.llows the Union to grieve alleged violations of the CBA 
or any laws, rules or regulations affecting COnditions of tli!lployment_ (Joint Stipulation #i.3) 

·--;,:T-ollirStipUJ-=-a"'ti-::on=''"N~llUI=:;:b-::-er~I-:;4-z;-::_s-s=tat=ed=-:-in~th;-e--:b---:-trod--:-ud:ion; 1 Februaty 2008 
(Joint P:iliibit #3)] . 

----··-------

15. A. ba,1dwritten addel!dum to the 1 Feb:ruazy 2008 grievance filing requested 
that :ma:o.,;,gement. cease and des.ist 1ID.m its violative behaVior as remedy.. [Joint .,ldtibit 4] (JQ:int Stipulation #l5) 

4 
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NAV .".!R EngJn;:erlng !..akehmst - NAGE Local R2-&4 
.r-'-Mc.s u 0305j 5....03-052-1 Conllll.ct Grievance: Civilian Police; Stanclby p<<Y 

J 6- On 3 April 2008, management iBSued a memorandum (to be considered t!te 
step 2 grievance decision) denying the Union's grievance. In summaxy, the 
decision foUIJd that the facts did not support a claim that the assigned lunch period 
consi;ituted hollilJ of work and should, thus. be compensable. [Joint Eilibit 5] 
(Jcim Stipulation #16) 

17. On 10 April2008, the Union filed another grievilllce, also labeled step 3, this 
time to Captain P. Beachy, the base Collm!anding Officer. [Joint Rxhibit 61. T.his 
gri~>vance referenced the OPM pay regulations regarding standby and on-ca!l 
ti;:ne. the Step 2 grievance decision and an email exchange between a 
rep~eoentative of the union and a management representative. There is no record 
fua·t a Step 3 grieVllllce meeting was ever held or a written step 3 grievance 
decisiou issued. (Joint Stipulation #17) 

l S. As no S;:ep 3 grievance decision was iswed by the Activity on 28 April 2008, 
the Umon delivered a demand to srhltrate to Captain P. Beachy, Commanding 
Officer of the Naval Air engineering Center, Lakehurst, NJ. [Joint Exhibit 7] 
(Joint Stip-Ulation #18) · 

19- The civilian police at the Activity are classified as non-exempt employees 
and, therefore, covered by the provision.S of the Fair Labor Standards Act (JoiJlt Stipulation #19) 

* NOTE; [Subsequent "Clarifications" pointed out and thus confinned tl1a! the 
phrase, ''established practice" (Stipulations 21 - 26) :refers to the time period a<'ter 

. Novembe,, 2004] " -

21. It is M:anagement's established practice to require that police officers take an 
unpaid one-halfhour lunch period. (Joint Stipulation #21) 

22. It is Management's established wactice to require that police officers rem.ain 
L'l llnifon:n and retain custody 'Jf Ill! issued equipment, including their duty 
wea:pon, dll.!.-ing the unpaid one-half hour lunch period. -----

23- It .i . .s Mar...agement' s established wactice to require that police officers monito:r 
thet. radio during the one-half hour unpaid lunch period. 

24. It i.s Management• s estal!lishm Practica: to restrict police officers to the naval 
base (.Jur.uJg the unpaid one-half hour lunch petio.i -

, •. 

------
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25_ It is Management's ~Lllblished nractic~ to relieve police officers _of their 
assigned dlrty for a 30 minute lllJlch period. Police officers may eat lunch at any 
of tile on-base foodleati.'lg establishments or ofuezwiqe use the time in any way, at 
t.ho:ir diso-eticm, wlrile rEW.a:ining within the confines of the naval base. 

26. .lt is Management's established p_ractice to assign police officers to ~e of 
fure" daily shifts. Those shifts run from 6:30 am to 3:00 pm; 2:30 pm to i 1:00 
prn aud 10:30 pm to 7:00am. 

27. 'D1ere are two eating establishments on the Activity: the All American Grill, 
opeu from 6:00 am to 2:00pm Monday through Friday lltld the Cyber Cafe, open 
from 6:3 0 a..--n to 1:00pm, also Monday through Friday_ 

28. Othe, service:i available on base include the Lakehur~ Nava] Federal Credit 
Union, open from 8:30 am to 3:30 pm, Monday through Friday; the Post 
Excha.llge (PX), whlch includes a dry cleanm: and is open ftomiO:OO am to 5:00 
pm Tuesday through Sunday. The PX is only available to active duty or retired 
military personnel tmd their families. Only two of the covered Police Officers 
have these privileges . 

.30. Police at the Activity are entitled to appropriate compensation for any duty 
ti:m_e resulting from recall during the unpaid lunch period,· in accordance with 
applicable regulations governing Premium pay." 

[Joirit Stipulation; A1·bra'Rtors E:thibit #1, emphasis added] 

Clarification was sought by the Arbitrator over the meaning and intentiou of certain 
language contained in the Joint Stiplllations. 

l\bv 27. 2009: The Pa.--ties had jointly Crafted and thereafter em.ailcd: 

"Sent: \'ileduesda.y, May 27, 2009 5:52PM 
Subject; ARBITRATOR REQUESTED CLARIFICATIONS 

A. In au effort to clarify 1he fact-based implications asaociated with Stipulation_5,, _____ _ 
the parties offer and.agr-';le.(;)n--fue.-followirig. 

---Pd.m- t-v November 2004, there was no sepatate, designated lunch break of any 
specific duratjon for police officers. Meals were taken sometime during the paid 
8 l i2 work: shift at a time detennined appropriate by the officer and the stdft _ ""P~isor_ · 
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B_ b;. an effort to clarify the fact-based implications associated with Stipulations 7 
and 21, the parties offer and agree on the following: 

---Post November 2004 an unpaid one-half hour lunch break was ~ovided to 
police officers. The manner of application differed by shift as!llgoment as 
iollvws: 

First ffi.ift; A specific time-designated "Lunch" window of 120 mW:utes is bui_lt 
into the scheduling grid from 11:00 AM to 1:00PM. Each fim shift officer Is 
;:ssigned a specific designated 30-minute lunch break within said window, e.g., 
lJ.: 00 to 1l :30; 11 :30 to 12:00, etc. 

Secondit.i:rird shift: No designated "Lunch" window is built into the scheduling 
grid. Officers are NOT assigned a specific designated 30-~e June? break, b~t 
m<:ust rake their lunch break as opportunity and the shift superVl!ror pemu,. 

Otber requested info: 

-Base lll:ea "' 3700 acres 

.. Minimum 4 bargaining unit police officers assigned to each shift 
-Expected t·esponse time to calls is 3-5 minutes 

-Response to recalls from lllllch break eXpected to be immediate unless 
speci.fic respoooe time idantified by shift supervisor/dispatcher." 

The above ''Clarifieati"n" wa.s sought after full review of the record; especially in the 

absence of testimonial evidence, typically produced at a traditional evidentiary hearing. 

In Sllmlnary of the Union's Posjtlon: It argues two provisions of the C. B.A. allow it to 
grieve this matter; that Article 12, Section i2 [CBA] requires that "~ployees be compensated in 

accordance ''-itlJ 5 C:FR §§550 and S51". Also, that Article 13, Section 2.c, permits a grievance 

for ''vi.o1ations of laws, rules or regulations affecting conditions of emploYmenf'. The Union 

;;ontends that r.uanagemern:' s failure to compensate Poli~ for their meal periods viol..:tes the 

FLSA. and applicable .regu.hrt:ions, fuereby breaching C.B.A., Article 12 and thus giving rise to a 
grievance under .Article 13. 

In furtherance· of the...ab.oY.e,-it-peints-tcr'the-ped.,.-ar government's admJnistration of 

stanaby pay, under t.he .FLSA, being addressed at 5 CFR, §551.43! (a XI); stating: 

'\,.)(l) A.n employee is on duty, and time spent 011 standby d111ty il: how-s of 

wo>;Jk if, for work-related ;reasons, the employee i!l restricted by i)fficbi!l order to 

ll design.ited post of duty a .. d is assigned to be m a state of readhiess to 

7 
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pell:f&nn work with llll!lit:ilitllllS 1m the employee's activities so substantial that the •uuployee camaot l!.Se th" time el'feetively fo>" his or her 01Yn purpose9. A ti.lldii<g that an employee's activities are substantially limited may not be based on me r'lict that !11.1 employee is subject to restrictions necess111y to ensure t..'lat the emplr;yee will be able to perfonn his or her duties and responsibilities, such 8S rest•ictions on alcohol consumption or use of certain .. :medications." 
[U~on Brief; bold, added for emphasis J ·.The Union contends that Police Officers serve on the naval bage twenty four hours a day, 

seven days a week, "on one of three shifts that. include evenings and weekends". Further, that 
Activity m~.gers set both "the time of any given Officer's meal period. and require that the 
Officer remain on the base duriOg that period. The Officer's meal periods may fhl1 at a variety of 
times during the da:-y or night due to staffing and security requirements, as assigned... These facts, maintain~ the Union, correspond to the standby duty description found in 5 CPR §551.431 of employee& tlmt are "'restricted by official o:rdcr to a designated duty post tor work-related purposes". 'This means, for the purposes of this argument, that the}' should continue receiving 

premiutn pay. Emphatically, argues the UuiOJJ, "the wo:rking condition that led to such pay in 
-the ilr5t im;tan,ce, has never changed nor been altered." 

Addirioll1il indicatious offered by the Union !IJ support the need for such pay are that 
Agency ma;"lag~~ require Police Officers to stay in their ucifon:ns, retain their equipiuent and 
monitor then· radios during their meal periods. Officers are also required to respond to any calls 
they might receive over their :radios. (Joint Exhibit 5, &t 3.e, 'The officer is subject to recall to 
d:uty by mauagement il:J. the event of any emergency or oilier emergent circumstarlce(s) 
wammting recall to duty.j These facts, argile the Union, show that the officers are required to 
remain ill a state of readiness to perl'onn wolk, further Justifying a :finding that the police officer~ 
ou:e on stand.by duty, requiring premium pay. 

Despite the agency's View to the conti!D' .. !he Union.claims-it-is,n.ot-sufti.1:ientillat"Po1ice 
.. ·-are-sllowoo to ed at on-base estlll:>lishm.eo.ts or, relieved of their assigned duties (wbile eating}. 

It aFgl.!es instead 'tuat Police officers cannot purchase food on the ba.."<e during most of their meal 
periods, citiu.g tbe All American Grill and Cyber C.afe, open only during 40 hours of t.'l:!e week, 
leavi..--,g over i2t1 hours eal:'b week: during which no eating establishments are open on the base, 

8 
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Th:us, the Union. maintains tha.t the Officezs must bring theil' own food onto the base prior to th.e'..r 

shifts if they wao.t to ear duri!lg these times, since fuey are not pennitted to lea--,re. 

Other facts reinforce the Officer's claims for this COlllpellsation, and the Un:ion points out 

that llO grocery stores or dxy clemer:s Bre available fox the vast majority of the Police force. Only 

one bank is available and the Base's one convenience store (the Cyber Cafe) is open for only s 

b.miied time during the regular work week. These limited filc.ilities do not allow police officers 

to attend rc their own affairs du.r:iog their meal periods, argues the Union. 

Thus. fut> Union contends that Management has imposed limitations on its Officers which 

do not aU O'IY thex:q. effective use of their meW. periods, i.e. for their own purposes_ They contend 

that since tht: Police are restricted to their duty station [Lakehuxst Naval B>JSe] during the meal 

period they ru:e funs denied sufficient freedom of movement to attend to their own business. The 

llinited facilities on the naval base do not allow the police officers to attend to their affairs whlie 

restricted to their duty station. Thes~ facts, argues the Union, jllStif}' a finding that Activity 

Police Officers are entitled to paYment for their meal periods from NoVember 2004 to the 
Present. [See MGB. Lo!d!.l 22, supra.] 

Acx:ordingly, the Union contends that since Management imposed these restrictions, i.e., 

dictating how these Officers get to spend tlJ.ei.- ~ how meal period, these facts justify them 

Tecciv:ing compensation since they are, in effect, on standby duty during those time periods_ 
Therefore, as remedy, "The Union seeks a decision: 

1) Finding that the Agency's actiollS violated the CBA, Article 12, the FLS.A, and the applicable 
:regulatjo:r;.:>, 

2} Finding that the Agency's actioDS resulted in a loss of pay and benefits to the Agency police 

and that w.ith.out those actions, the police would not have suffered .said Iossc 

3 i Awarding back pay under the Back Pay Aci, with interest, from November 2004 io the 
present. 

4) Ordomng the Agency to pay the police ovl!lfunll_fuLfu.ture-meal-peri-od.sin-accor<iance with 
·---!l:ie .fLSA, and the applicable laws and regulations_ 

5} A warding the Vnio.n attorney's fees and costs under the l3ack Pay A.ct in the amoi.!nt of 

$7,500_ 00; al.so asking that the Arbitrator retain jnr.isdictiou for puiposes of enforcement of 
:1-,;i~ decision'' 

9 
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Fe>x the «DQve reasons, !!Ignes the Union, this griev= should be decided in the Union's favor, grani'i.ng all relief requested, including the ;rttomey's fees and costs. "The Union request& a O.ccision gi:auting the full relief requested within 30 days." 

il< swn.mary of Ihe !llmployer's position: It argues that the Stipulations acknowledge, " ... that until .NC'vember 2004 the Activity paid its police ofiicere for an eight and one-half hour shift, pe.r da.y, which included cne-half hour of overtime pay." Further, that there was no, 'desig;uat<".d tunch break' and Officers were permitted~ consume a meal, "on the clock". E:o:-.ployer lll"gu.es that in November 2004, management notified the U:oion and the police 0fficers that, '"it h.ad decided to elimillate the daily, paid one-half hour of overtime", built into the police officer's daily schedule per Sections 1 lli!£I 2 of Article 34 of the collective bargaining agreemrnt. Management also contends it bad notified the Union that the daily work schedule would remain at eight and onf'>-halfhoure but, "that a half hour of same would now be set aside for an unpaid lunch period"_ (Employer Brief and, Joint Stipulation# 7) "The A<)tivi:ty maintains that, ''the basis for these changes was management's contention t.hat the contractuai reqmm:nents mandating 'the daily, paid one-half hour of overtime', oo set forth i.-, the :P<Jrties collective bargaining Agr"'...emeut ["C.:B.A. "; Sections 1 and 2 of P..rticie 34 J directly inted:ered >vith management's right to assigA work". The Activity still relies upon the authority grantoo to i.t llllder the F.L.B. Statute Section 7116(a). 
ID essetlce therefore, the Agency asserts that neither 'stand--bY' nor 'on-call' status is appropriate for tills Yl hour time period_ It points to arbitral authority presented to demonstrate that oth& Federal activities/Agencies treat their wotk. force in similln' fashion, i.e- only paying premium rate-> when and if an employee is called upon to perfoon an actual function of their duties. 

ln its filed lni.ef the Activity relies substantially upon the ootion that its ':ro.anagem=t rights' We1e 'being interf~W}fu_lJ_y,~e-prior-practice-o'fpaying for the~ hour Of o-vertiz:v_e." Further, the A~m:y points to 5 CFR-551.431 (a) (I) and (2), especially the third criteria, · whe:rei.n it maimains that its Officers fail to qualify for "standby status" since it denies they "are ,9ubjec.t to lim.itativn.s so substll!ltial", as to be Ullable to effectively use the lunch break for their CIVI-'n pWpose.,_ ',;iFiJile it acknowledges that it's Officers, "certainly meet the fimt two criteria"; it 

10 ,_ 
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-points to the th.\rd in support of facts it maintains do o.ot "subject these Officers to limitations so 
s.ub~>ta.ni:l2ll as to be unflbleto effectively use the llmch break f<XI" their own purposes'' [use of, . 
'on-bas;;: eating establishments' ; 'eat alunch •.. brought from home'; 'use the time as they see fit 
as lsmg as tbey are ready to respond to a call' ; 'visit the federlll credit union, if they are 
m~1ber~·: ' .i.f they l!l'e elig;.ole ... use the Base Military Exchange' It a:.-gues t.'lat 5CFR 551.431 (a) (2) supports its view tbat, " ... substantially limiting 

fiudi.ng may ll(>t be based on the fact that an employee is subject to restrictions necessary to 
ensure tb.at the employee will be able to perfunn his or her duties and responsibilities.··". It 
maintains tb.at in the instant c;;se, such things as confinement to the base; remaining in unifunn; 
rC!DZJ.:u:i!lg in possession of the duty firearm; and monitoring the radio are examples of such 
restrictions. Case or claim decisions made by the Comptroller General/Government 
Axoumability Office repeatedly find that a "restrictions to duty site during an unpaid l1ID.ch 
period'' do not necessarily qualify said time for standby overtime pay. fB-198387. Matter of 
Ftenk McQu+"'fin] Tiw Activity also argued that, "in a case similar to the instant case, police 
officers at the Frankford Arsenal were assigned a 30 IDhrute unpaid lunch period within each 8 
and oue-halfh.our work sbifr. The All!eual' s policy prohibited the officers from. leaving the 
fac:ility fo:r lunch, but they were free to have hmch anywhere within the bounds of the Arsenal's 
facility. Po.ti..,.. officers were required to call into headquarters to infOrm the supervisor of their 
lunch break and tll.e lunch break was subject to "interruption in the eveut of an emergency. The 
plaintiffs argued that ilie lunch periods were not really "free time" since they were glJbject to 
recall in tb.e Fc>nt of an emergency and that they w~ thus entitled to Y.. hour additional 
compeo.saiion fo:r each work shift. The Court found that restrictions to the Arsenal duri.ng the 
lunch break did not result ill an automatk entitlement to standby pay and that only evidence that 
substantial official dttties ware performed during the luuch br~ak would make compensation 
availO>.ble for tl'le 3D. :minute 1uneh break. Walter E. Bantom Jr. v. United States )65 Ct. C!. 312. 

----Las~lr,the-P.o:cti:vtty argues ihat this Police force do@ not qualify to be :in an "on-call" 
~atus since tlley are not "off-duty", as that criteri11 delnand!i. lt points to several arbitral 
authorities for the proposition that the present case exclud~ 'on-eall' <l!llployees being paiu fer 
this time: a f;:.ct not in di>ipute by the Union hexe, 

ll - •·· 
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ID. it:> summation of argu,..""Uent, the Agency argues that, ''the police officers in the instant . c.."Se are no'r 'n a <>tandby status when they take their lunch break and, acconlingly, overtime 
premi.llll:l pa} is not due_ Neither are they in an on call' status, but even if they were premium pay 
is pr~cluded hy the law for someone :in an on call status. Finally, the fact tllat the only remedy sp<e.d fic;.Jl y :_;mlghi throughout tbis grievance was that In8IIagemeot cease and desist from violating r.vo corrtra.::t provisions, found unenforceable by the FLRA prior to the submis3iou of the gr:i:e"--ance, strongly suggests that police ofp,cers at Lakehurst have su.'fered no significant hardship emd that the grievance is without subst!lllce or merit The Activity contends the g:ri.e-.:ance is without substance or 1llerit and ~hould be denied. 

FINDINGS AND Ol'INION 
I have c.areful!y reviewed all of the evidence presented, including all documents and my notes of C<):uf.,re.o.ce calls, taking into accoun.t the positions takOO.. stipulations, clarifiomons and arg-tlments advanced by both parties. The :relevant portions of the Agreemen~ between the parties 

l..f:xpired November 8, 1998) are reproduced in pertinent part, ''"follows: "Alrtic!e 7 Qlyert:UJme 

Section U,. Standby time is defined in S CPR 550 and 551. Employees shall be 
comp~sated :in a.croroance with these :regulati011s when required to perfo= 
standby duties. 

· . · 
Article 12. Section 17 of the collective bargaining agreeroent (CBA) between the 
Union fu""ld lbe Agency states that employees shall be compeJJSated in accordance 
"'ith 5 CFR §§550 and 551. Article 13, Section 2.c of the C:BA allows the Union 
to gri~e any violation of laws, rules or regulations affecting conditio:us of 
employment: 

The Fair Labot' Standards Act (FLSA), 29 U.S.C. §201, "t s<2q., gove:m.s 
conxp<ensatio.n of federal employees. Federal sdminisliatioD-of--Stitrufuy-pay-UDde.,,r------

---7. the-FL-&.I'ris-~~sal Bf S"""CFR, §55l.431(a)(l). This section states: 
( a)(l) Au employee is o:U duty, lli!d timG spent on standby dU<<y is hours of work if, 
fo;; work-r<'lated reasons, the employee is restncted by official order to a 
d"".sign<Lt<oct post of duty and is assigned to be in a state of readiness to perfOrm 
wo:;:k "1>\o'ith llmitatioru on the employee's activf'"ue!i so mb~tantial that the employee 
c.!l.llnoi us"' ·ti:Jc time effectively for 1ilii or hEn" own puzposes. A :finiling that an 

12 , .. 
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ernplt>ye:e's activities are substantially limited may not be based on the fact tha: an 
em:plvye;;: is subject to restrictions necoosary to ensure that the empioy~e. Wlh be 
able to perfoxro his or her duties and responsibilities, such as resttlctions on 
alcohol consumption or use of certain medications. 
Article 34 Police Officers 
Section 15. Overtime. Generally, the employer agrees to give employees 24 
ho•u·s adv'!lllce notice when overtime is required unless the employer is prevented 
£·om doing so by reason of urgent onmforeseen circumstances. 'I'h:e employer . 
will <X•nsidey a substitlr.e employee for an overtime assignment iftb.e substitute 1& 
identit1ed by the requestor, available for the overtime IISSigmnlll;lt, ~g to work, 
and qua.lifi<!ld fOJ: the woxk assignment. The assignment of overtime will be accomplished as outlined in the SOP covering overtime. The overtime roster will 
be retained L'l. the Lieutenant's office for anyone to review." [Joint Exhibit# 1] 

Federal Labor Relations Statute (the Statute); Section 7116(a) 
,ANALYSIS; 

The fucts are unambiguoi!B on several major po:ints, and only partly in contention here. Clear e-vidence sho;;ys a history of tire Agency (at tlUs Activity) paying its civilian Police Officers for worldng through their meal period and clearly beyo:od their 8 hour shift, for a total of 8 'h hom:~- That extTa one halflwur of time was compensated at premium pay [1-1/2]. 
Evideo.ce shows that the facts of that practice did not change for a numbex- of years. k;deed all indicators show that 1he Parti0.s bargained fin' premium. pay to the Police Officers in &change for woilcing that ~ hour, i.e., in effect being on ''standby'' for the entire shift. In <'·Xt:hall.gll fur that premium pay, the limitations placed upon this lllli:funned Police force were significant. This especially when compared to exampl0.s ~ven by the AgencyJo:t------· 

-~"•vJ·.theF-w.:>rkforce-(nb':u-pollce) em.ployees shown to allegetllybe similarly situat~ but not entitled to "premium pay"'. The distinctions between the facts here and those of the cited cases 
p::-ovided and e;<aJ:nined, a.~ substantial and apparent. Evw the 'Ars~;na!' case discussed by the 
Activity here did :not contain the Sl!Dle identic& fuctual circumstances found in this case. Further, 
simplY re<>ding the facts of that prior decision and abstractly attempting to coJDpare them, only to 

,. 
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stipulated facts :in this case does not make for clear oompllrioon. Wi.thout testimony in this case, 
ai the s.sse,·tivn of the Parties here that none was needed, the iack of clear comparati-.-e evidence 
betvree;:;. the t'ii'O factual scenarios crumot make the case for the Activity here. The favis are clear here, fuat Manag()l!lflllt allowed little or no latitude to its unifonned 
Officer~ when it. implemeuted the change. Due to the limited nature of on-base facilities- even 
rnore so by fue re:s-tcicted availability of !hose-facilities to typical busmess hours (daytime r.1on
Fri) tile Police Officers here, were effectively on duty during the time factoiS under 
consideration. Wnat is even more J;evealing is that the Activity here acknowledges that access to 
cma1':1 facilites (credit union. Base Exchange; eating establishments) were IJOt an accessible 
J;rrivilege to aD Police Officers, and certainly uot beyond first shift. None of the prior 
cases/decisions cit~ by the Activity herei.n4¥d argued to be controlliug over these facts, pro--ved 
COJ':.clu.sive. The distinction in tl:ris case is clear: iu the case before us, management controls the 
time taken for the meld periods m question. The Police Officers mder these controlling factors 
have lit:Ue or uo latinlde to eujoy their 'meal period' in the Il01li1Bl, ordinary sense of such a 
common practice. 

In addition [post November 2004] none of the facts smrolinding these Police Officer 
d"LJ1ies at this ±Bc;lity were altered by Management's decision, "to eliminate the daily, pay one
half hour of OVC('ilne". Thus, the Activity's argument lbat the prior premium pay arrangement 
(fox the % hmrr of ovett'time) had somehow "interfered with managemerlt' s right ro assign work", 
fails for at least on.e au.d likely two insufficient reasons. The best evidence to support the 
Union's contention these Police Officers were "on standby" is the simple fact that Management's 
claim of "interfeJ;~.e" with right to assign worlc is disingenuous on its face. Management had 
the unfettered right, both before Novem.bef 2004 and at all times thereafter, to control the 
moYements, activitie.5 and all other indicia of its Police force, at any and all times during an Officer's 8\·S hour shi~-ft~-=---.--:;--:::::;:;---::-:--:---':-;---;---~=====~=-----

----~.e-con:strlililtS lmposed on these Officers fliT outweighed any managerial perception of 
. the alleged ''freedom" they had, i..e., to spend a half hour break as they wished. The restrictions 
of their duty $ta"cion, tuiavaila.bility of facilities, need for response measnred in multiples of 
minutes (3- 5), literally bcing .in-:rudio contact all tbe time ... cannot be construed as anything bl."t 
eith.~· "on-duty" OJ, at the very-least, on "standby-by'' duty. Tnese limitationS. =der the spec4-'ic 

!4 
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fact patterns b.ere~ Certainly conform to the CFR Regulations cited by the Parties jomtly and 

which c.,J.l fo-r ~tandby pay under the circumstances found here. .. 

:6-o.rden of Pn·~>of: 

The Vnion has it here and did oo!ahlish by clear ev;;dence that the C.ltA. """"' vl.o!ated by 

Employers actions. The Union pointed to Article 12, Section.l2 of the contract which requires 

compliarl.ce by the Employer--Activity to ::nsure that bargaining unit members "be oompensated 

(p-ursuant to) i:u ac.mrdance with 5 CFR 550 and 551 ". By extension, Article 13 Sect 2,C of the 

CBA allows the Union to grieve alleged MaruJ.gement failures to compeDEate (Police Officers) 

for meai period.; if the act of doing so violates the Fair Labor Standards Act and other applicable 
.reguiatiorts. 

~- Thus, the initial burden ofpmofhas been met, especially since the Agency does not ' 

protest the o.ght to bring the claim. [i.e.; no procedural I arbitrability questions were raised, hence 

this decision does not address any of the prior procedural aspects raised in the Parties' Joint 

Stipulations J Witlwut a procedu..-al argument, the Agency then accepts as its burden to establish 

why it believes that the prernil.llil pay was not due to these employees. That burden was not 
clearly enunciated and therefore, uot met. -jc 

The Ageucy Wa.<~ withiu its authority to deal with these Officers without regard to 

allowa..""Jce for pe~·sonal freedom on personal time; howcvey, in doing so, there was also a need to 

pay them accordingiy. These are civili.ano and, not being in the military are entitled to be tak<:n 

care of acc.o<dingly. The Union established that right of payment, by meeting its burden of proot: 

Standby Pmy Criteria: 

As cited above, the Federal Government's ~tnltion of standby pay must be adhered 

to, consistent with fue C.P.R. regulations discussed above. The analysis above coutempl&ed this. 

~<m.agement Rights: M:==:~~---'-------·---
To use tbe phrase "Management Rights" in SUggesting that the prior practice somehow 

lllterfered With tlw,rn_ begs the sim,ple question .... "how"? Even the "Clarification" or 

"Stipulations'' jointly'offerea post-presentation sheds no additional light on the level of contml 

whkh management eithex· lost Q!..benefited from, over the Y. hour meal break. 

l5 
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:t&nagement did not expiain. nor even ~plore how its. rights were interfet·ed with., i.e., did 
not expl.aiD 1low the continlU!ti.on of a long standing practice (to pay for a \6. hour mlll!l period) 
would. j.nterfert' wifu "its lllsnn<ll: of sssigning'' worlc. It appean: to he a oost sav:ing technique; aud, addres~>eii herein is not within the province of an arbitrator, under these circumstances. w-.t>ile .n.ct c-.:>ntrolling in an absolute fashion, management's ''inted'Erence" argument also fails in that th.ere was nG evidence presented to show that fue Parties' prior practice;; in tlris regani hliillpe;:ed the mission of the Agency in any way, shape or follll. While left unstated, the apparent goal fo:r the November 2004 change can only be inferred as a cost-saving m.easure. Such a goal by one party to a collective bargainio.g agreement is not witbin the domain qf an aroitrator and in.stead, must be bargained for and only attained as a result of negotiations. In SIUWill!lQ format, the Union had the bllllk;n of proof and showed by clear evidence that the C.B.A. had bee!.i violated. That evidence shifted the burden for the Employer to show that some 

other-, p<:r'haps militating factors roul.d effectively intervene or supersede the otherwise dear proof ofth~; C.B.A's violation by the Activity. Instead,.theevidence dem.onstta.ted that slro.ply changing a 
long-st:mdlll,g :rot;>thod of compensating its Police force by an authoritatively sounding and yet 
a:t'bitra..-y COllU;r.l.."t!ld, couJ.d not be unilate.."ft!ly accomplished under existing law. r.nose laws and regulatiOIJS (including cited cases, etc.) which both sides refe.n-ed to have 

some but, largely minimal impacit here. The closest esse cited ("W .E.Bantom, J:r, • Frankford 
Arsenal') hy the Activity here lacks comparable filets to the instant case; which descn'bes much 
:more severe :restl.ict'i.ons on the freedom to enjoy am aliide lllilch period by 1be Ulkehurst facility• s 
Police furce. Neither the stipulated filets nor clarifications here demonstrate, as distinguished from 
''Frankford Arsenal", ihat the, ".,. policemen on his shift obtained relief from. their posts so that they 
could have a 30-minute lunch period". The lack of freedom to do so here was especially true for the 
200 ond 3"' shift Officers, That distinction., along with othetS discussed above, support the Ul'ion's 
:position that the affected Police Officers are. entitled to the Y, hour of premium pay in dispute here. ____ v,.,.-.'"'·;t ... Ch..,out-leare:r-evid:entie'W'1lie conlr.ory here (the absence of restinlonial evidence), the stipulated facts and clarifications inf'ec that fue status of these Officer's during the entirety of their 

shift (especially the 2tui l!lld 311l) is that of bemg ill a constant state of readiness; alwll)'ll on-duty, 
wb<'llle:r 'standing-by', or responding to a calL Due to the :reqllirements of rema:ining within the base 
p<:ri.meter; tbis ru.ere-,!y increases ilie burden upon the i!:ldividU!Il's fu:edom to enjoy a meal break, to 
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re:>L, recreate C•r perform persooal tasks. It is therefore conclusive fuat such Officers Eli'e on-duty, on

station during th¢ eo.ti..-.:t"y of their B Y, hollf shift, and mlll't be paid accozdingly. 

Th~: remedies sought by th.e 'Onion were clearly enunciated in most respects, except in one 

regard. That one. aspect had to do with its claim for 'attorney's fees. While the authority to award 

such a claim i.s reasor~ably based, there was an absence of eVidence to suggest "why'' it should be 

awarded uuder the facts in this Cll3e. While that factor is not totally dispositive for omitting sue.,') 

fees in this ca..~e, there is concern that to award something without appropriate justification would be 

erroneous. lu fue absence of an evidentiary hea.ing as disclosed above, some evidentiary lapses can, 

aLld likely wili o~. The absence ofargll!IIent, evidence or proof to support the Union's position or 

claim for attorney's fees left unspoken a rations! or clear basis to award that 1-emedy. 

In addition to the above analysi:>, it is noteworthy to reinforce that such compensated time, at 
. . 

the premil!In. tate has been the established pl'actice between these Parties fur an unspecified period 

· of ~ as a r.esuit of tlleir collective bargaining process. The C.B..A.. between them requires the 

COitti...'luation Df same. Any change to fuat pra..--tice must be attamed at the bargaining tab!~ and 

cannot simpJ y be awarded at IUbitration by the unilatCra! :request of one side. 

My Award follows. 




